MAC Clauses — Protection Against Risks Arising from Unforeseen Changes in Business Operations

In complex commercial transactions, particularly mergers and acquisitions (M&A), investments, and
long-term contractual arrangements, parties frequently agree on a so-called Material Adverse Change
(“MAC”) clause. This clause represents one of the key risk management tools and is designed to
protect the contracting parties from significant adverse changes that may arise between the signing
of the contract and its completion.

The term Material Adverse Change refers to events or circumstances that may have a material adverse
effect on the business operations, financial condition, assets, or growth prospects of one of the
contracting parties. Depending on the contractual wording, a MAC clause may serve as grounds for
terminating the contract, withdrawing from the transaction, or renegotiating the agreed terms.

Defining a MAC Clause in a Contract

It is common practice for parties to specify, either exhaustively or descriptively, the circumstances that
constitute a material adverse change, as well as those that are excluded from the scope of the MAC
clause. For example, general market developments, economic downturns, or regulatory changes are
often carved out, unless they have a disproportionate impact on the particular company compared to
the market as a whole.

The precise contractual drafting of a MAC clause is of considerable practical importance. Broader and
more subjective definitions leave greater room for interpretation, whereas precise and objective
formulations enhance legal certainty and increase the likelihood that the clause will be successfully
relied upon in the event of a dispute.

Most Common Uses in Practice

In practice, MAC clauses are most commonly used in M&A transactions and financing arrangements
where the period between signing and completion may be lengthy and circumstances may arise in
the interim that materially alter the economic basis of the transaction. Such circumstances may be so
significant that, had the parties been able to foresee them, they would likely not have entered into the
contract.

Examples of events that may constitute a material adverse change include a substantial decline in
revenue or profitability, the loss of key customers, the commencement of significant litigation or
regulatory proceedings, the loss of licences or permits, and other circumstances that materially reduce
the value or stability of the business.

Case Law and the Evidentiary Threshold
Case law, particularly in the United States and the United Kingdom, demonstrates that MAC clauses

are not frequently invoked successfully, as courts apply a high evidentiary threshold. A party seeking
to rely on a MAC clause must prove not only the existence of an adverse event, but also its severity,



long-term nature, and the fact that it was neither known nor reasonably foreseeable despite the due
diligence investigation undertaken. In addition, courts often assess whether the impact of the event
on the target company is greater than its impact on comparable businesses operating within the same
industry.

Given this high threshold, disputes concerning MAC clauses are often resolved through negotiations,
while judicial determination remains relatively rare and is generally regarded as a measure of last
resort. In practice, MAC clauses are more frequently used as a means of strengthening a party’s
negotiating position and redefining transaction terms than as a mechanism for a unilateral exit from
a contract.

The Doctrine of Changed Circumstances Under the Law of the Republic of Serbia

Under the law of the Republic of Serbia, the legal doctrine most closely resembling MAC clauses is the
right to terminate or amend a contract due to changed circumstances, as regulated by the Law on
Obligations. This doctrine permits intervention in a contractual relationship where exceptional
circumstances arise after the conclusion of the contract, making performance substantially more
difficult or defeating the purpose of the contract. The law sets very strict conditions for the application
of this doctrine, so termination of a contract will not be granted by the court if the party relying on the
changed circumstances was obliged to take those circumstances into account at the time the contract
was concluded, or if it could have avoided or overcome them, nor if the circumstances arose after the
expiry of that party’s deadline for performance. The contract will also not be terminated if the other
party offers or agrees to a fair modification of the contractual terms. When deciding on termination or
amendment of the contract, the court takes into account the principles of fair dealing, the purpose of
the contract, the normal contractual risk, the public interest, and the interests of both parties.

Unlike a MAC clause, which is a contractual mechanism agreed and defined in advance by the parties,
the doctrine of changed circumstances is a statutory rule applied restrictively and only in exceptional
cases. While a MAC clause affords the parties greater autonomy in allocating risks, the doctrine of
changed circumstances serves as an equitable corrective mechanism in situations where unforeseen
circumstances have rendered the contract substantially imbalanced.

In this context, MAC clauses represent an important risk management tool, enabling contracting
parties to achieve a greater degree of flexibility and control over risk allocation in modern commercial
transactions.

The Importance of MAC Clauses in Modern Contractual Relationships

MAC clauses encourage contracting parties to assess risks realistically during the negotiation stage and
to define the boundaries of acceptable changes within their commercial relationship. Their value
therefore lies not only in the possibility of withdrawing from a transaction or terminating or amending
a contract, but also in the fact that they promote contractual discipline and improve the quality of
transaction preparation. In this way, MAC clauses contribute to greater predictability in commercial
relationships and reduce the scope for disputes in complex commercial arrangements.
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